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ICC Washington, D. C.

October 18, 1979

Secretary ‘
Interstate Commerce Commission
Washington, D.C. 20423

RE: Agreement with Youngstown &
Southern Railway Company

Gentlemen:

We enclose herewith for recording pursuant to Section
20(c) of the Interstate Commerce Act the original and two
certified copies of an Operating and Use Agreement, dated
November 28, 1978, between Youngstown & Southern Railway
Company and Avec Equipment Corporation, assignee of
Industrial Development Corporation, which Agreement pro-
vides for the operation and use by Youngstown & Southern
Railway Company of 400 boxcars owned by Avec Equipment
Corporation.

The parties to the transaction are as follows:

Lessor: Avec Equipment Corporation
P.0O. Box 706
Galion, Ohio 44833

Lessee: Youngstown & Southern Railway Company
324 P & LE Terminal Building
Pittsburgh, Pa. 15219

The following is a general description of the railroad
equipment covered by the document:

A.A.R. .
No. of Mechanical Identifying
Units Description Designation Road Nos.
400 50" - 55-ton rebuilt XP See Appendix A to
boxcars with 10' doors _ Operating and Use

Agreement
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Secretary
October 18, 1979
Page Two

Also enclosed is a check in the amount of $50.00
payable to the Treasurer of the United States to cover
recording of the Agreement. Would you please acknowledge
receipt of the enclosures on the enclosed copy of this

letter and stamp and return to our representative the
original of the document.

Very truly yours,

AVEC EQUIPMENT CORPORATION

@iu(ln S Hﬁw@w

Phildp S. Hesby
President



Fntecstate Commeree Commission
Washington, B.C. 20423

OFFICE OF THE SECRETARY

Philip S. Hesby

Avec Equipment Corporation
P. O. Box 706

Galion, Ohio 44833

The enclosed document {s) was recorded pursuant to the provi-
sions of Section 11303 of the Interstate Commerce Act, 49 U.S.C.

11303, on 10/30,/79 at 11: 30AM , and assigned re-

recordation number (s).

10962~ 10 F6 2 A

Sincerely yours,

% /7.4 z./zw.fwzf A"
Agaz%; L.

Mergeﬂov1ch
Secretary

Enclosure (s)

SE-30
(7/79)
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OPERATING AND U :E AGREEMENT

AGREEMENT made and entcred into as of the 28th dav of

November, 1978, between INDUSTPIAL INVESTMENT CORPORATION, aa

OEP—————"

Ohin corporatior, f(hereinafter called "Cwner") and YOUNGSTO¥™ &
SOUTHERN RAILWA: COMPAN., an On:o corpecration, {(hereirnz2£fter callecd

"User").
—e e

wi TNESSET H:

WHEREAS, User desires ¢o obtain from Owner céertain
raliroad cars, hereinafter spcoifically designated or t©o be
spuclfically designatea for the surposes and upon the terms and

coinditions as set forth in this agreement.

NOW, THEREFORE, the parties aereto agree as follc s:

1. Cars to be Furnished: Owner agrees tc make -vail-
able to User, and User agrees to use during the term of this
agreement that number ot used railroad cars to pe provided by
Owner uncer the verms and condigions and fof’the renta.s ﬁere—
inafter set forth, which cars are somctimes hereinaft.r caliced the
"Cars". The Cars will be 50°' f;fty—fi&c tén Cars with 10' cocrs.
Any additional descriptions of the Cars, including any Associatioen
of American Railroads (A.A.R.) mochanical designation, identifying
marks, road or scrial numbers to be delivered to User upon the

execution of this aqrecwsnt, ar> seot forth in “nendiv A hereto.
SRR

—-
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Any additional Cars delivered to User shall be provided for and
accepted by User as provided in paragraph 6, on the basis set
forth in paragraph 5 hereof. When any such subsequent delivery
of Cars is made, an amendment to Appendix A shall be executed by
User and Owner indicating the type and description of the Cars
involved, as reflected in Appendix A for Cars delivered upon the
execution of this agreement. Upon acceptance by User of any
subsequently delivered Cars, the provisions of this agreement

shall become fully applicable thereto.

2. Term of Agreement: The term of this agreement for

any Cars delivered hereunder shall. commence upon their acceptance
by User, as provided for in paragraph ©® hereof, and shall

terminate on December 31, 1980, irrespective of the date of the

acceptance of any Car. Owner shall have the right, upon mutual
agreement of the parties hereto, to renew this agreement on a year

to year basis upon giving User 90 days' written notice.

3. Delivery and Use of Cars: Owner agrees to deliver

at its expense, and User agrees to accept the Cars at such point
or points to which the parties may agree, not necessarily on
User's property. ' Owner's obligation as to such deliveries shall
be subject to all delays resulting from causes beyond its control.
The Cars shall be used only in such interline service as shall be
mutually agreed upon between the parties, and none of the Cars,
cxcept with prior writicn consent of “ner, 21011 be shipped

beyond the boundaries of the United States, Canada or Mexico.



Owner agrees to apply User's reporting marks to the Cars,
notwithstanding that title to them shall at all times remain

in Owner, and Owner agrees to apply appropriate marks on the
Cars to show title in Owner. Owner will also cause each Car

to be marked with User's road numbers referred to in Appendix A.
Such road numbers shall not be changed, except by agreement of

both Owner and User.

4. Rental: Beginning with the third month after
acceptance of the Cars, a Rental shall be payable each calendar
month thereafter consisting of the net of all amounts paid corx
received by User during such month under the then applicable Car
Hire, Car Service and A.A.R. repair billing rules, less a fee to
User (Service Fee) of Fifteen Dollars ($15.00) per Car per calen-
dar month. Whenever the net of all amounts received by the User
in a calendar month exceeds the amount of all payables and the
Service Fee for such month, User shall promptly pay to Owner such
net amount. In the event that the net of all amounts paid by
User and/or the Service Fee for any calendar month exceeds the
amount of rece;vables for such month, Owner shall promptly remit

to User such net amount upon bill rendered therefor. 1In any



event, User shall be entitled tou receive the Service Fee for
each Car for each calendar month this agreement is in effect
with respect to such Car.
Upon termination of this agreement for any reason,
the Owner may, at its option,
(a) apply the above Rental pfovisions to the use of
Cars during such period of the agreement for
which Rental had not been paid prior to termina-
tion, or

(b) negotiate a final settlement of Rental with User.

5. Reports: Beginning in April, 1979, User shall
report to Owner by the 20th day following the end of each cal-
endar month the information applicable to such month with re-
spect to all Cars:

(a) Net amount of per diem, incentive per diem,
if ény, and mileage received and/or paid by
User;
(b) Gross amount of car sexrvice charges paid;
(c) Net amount oi A.A.R. repair billing;
(d) Gross amount of Service Fee;
(e) Net amount due Owner or payable to User.
In addition to the foregoing, User shall report to Owner in
substantially the same form as Appendix B hereto in each June
and December a listing, by Car, of all amounts received with
respect to such Car pursuant to Car Hire Rules and a listing

of all A.A.R. repair billing actually paid in the prior period.



6. Acceptance of Cars by User at Owner's Lxpense:

Each of the Cars shall be subject to User's inspection and ap-

proval, and shall thereupon be accepted in writing by a duly

authorized officer of User.

7. Maintenance or Repalrs: Owner shall at all times

during the term of this agreement, and at its own cost and ex-
pense, maintain and keep the Cars in good and proper repair
and running condition. In the event, however, that any of the
Cars are damaged or destroyed while on User's railroad, User
shall assume financial reéponsibility therefor. Owner also
agrees that it shall, at its own cost, comply with and maintain
the Cars in accordance with all governmental laws, regulations
and requirements, and with the Rules of Interchange of the

Association of American Railroads (or of any successor thereto),

with respect to the use, maintenance and operation of the Cars
during the continuance of this agreement. In the event that
any equipment or appliance on any Car shall be required to be
charnred or replaced, whether removable or otherwise, or ény
additional or other equipment or appliance is required to be
installed on any Car in order to comply with such laws, regula-
tions, requirements and rules effective after the date of the
delivery of such Car, after receipt of written permission to
make repairs, Owner agrees to make such changes, additions and
replacements at Owner's expense. Any parts installed or replace-
ménts made upon the Cars by User shall be considered accessions
to the Cars and title thereto shall be immediately vested in

Owner.



8. Cars Removed from Service: In :ihe event of the

loss or destruction of any Car from any cause whatsoever during
the term of this agreement, the Rental with respect to such
Cars shall terminate at the time provided for in the Car Hire
Rules, provided, however, that the Service Fee shall terminate
three months thereafter. -The Owner or its insurer shall have
the rights of subrogation and indemnification to and for any
claim for loss or destruction and may thereunder, at its
option, assume the right to collect its claim for the value

of such Car from the party responsible and liable for the loss
or destruction of the Car. 1In furtherance of the foregoing,
User hereby authorizes and empowers Owner in Owner's own name,
or in the name of and as attorny hereby irrevocably constituted
for User to ask, sue for, collect, receive and enforce any and
all rights to which User may be entitled by reason of the
destruction of the said Car. Owner shall have the right, but
shall not be obligated, to substitute for any destroyed Car
anbther Car of the same type and capacity and the monthly
Rental with respect to such substituted Car shall commence upon

delivery of such substituted Car to User.



9. Payment of Taxes, Liens and Other Items: The

following additional costs and expenses shall be the responsi-
biiity of and be paid by Owner:

(a) All license fees, assessments and sales, use, property
and other tax or taxes now or hereafter imposed by any state,
federal or local government upon the Cars or upon the use thereof,
whether assessed in the name of Owner or User. If User for any
reason pays any of the aforesaid, Owner agrees to reimburse User
promptly upon receipt of bills therefor; and

(b) The cost and expense of removing User's markings from
the Cars upon termination of this agreement.

User shall not pay a license fee, assessment or tax
in the first instance without giving Owner at least ten (1)J) days
written notice thereof so that Ownermay have an opportunity to
make payment itself or contest the same in which latter event

User will cooperate with Owner.

10. Assignment: User shall make no transfer or assign-

ment of its interest under this agreement with respect to the
Cars covered hereunder without Owner's prior written consent.
No right, title or interest in any of the Cars shall vest in
User by reason of this agreement except for the provisions of
paragraph 4 of this agreement, or by reason of the delivery to

or use by User of the Cars, except the right to use the Cars



in accordance with the terms of this agreement. Owner and any
assignees of Owner shall be entitled to sell, assign and trans-
fer its entire title and reversion in and to the Cars ahd/or
its right to Rentals and other payments payable by the User
hereunder and to the performance of the other covenants herein
made by User, and such assignee or any subsequent assignee
thereof shall have and succeed to all of the rights, duties

and remedies herein conferred upon and reserved to Owner. User
shall be obligated under this agreement to the Owner, assignee
or subseguent assignee only upon receipt by User of written
notification from both the Owner and its assignee or by any
assignee or subsequent assignee that such assignment or subse-

quent assignment has taken place.

11. Remedies: If User shall fail to perform any of
its obligations hereunder, Owner shall give written notice to
User, and if User shall fail to cure within thirty (30) days
of such notice, Owner at its election may either (a) terminate
this agreement immediately, or (b) withdraw the Cars which have
to that date been delivered from the service of the User and
deliver the same, or any thereof, to others upon such terms as
Owner may see fit.

The time of payment of Rental is of the essence of
this agreement. If User shall fail to carry out and perform
any of its obligations under this agreement, or if a petition
in bankruptcy, or for reorganization, or for a trustee or re-

ceiver is filed by or against User (unless such petition shall



be dismissed within thirty (30) days from the filing or other
effective date thereof, or shall, within such period be
nullified; stayed or otherwise rendered ineffective, or unless
any such receiver(s) or trustee(s) shall, within thirty (30)
days from the date of his or their appointment, adopt this
agreement pursuant to due authority of the Court of his or their
appointment), then and in any such event, Owner may, at its
option, declare this agreement terminated and upon such
declaration all Rentals not theretofore due and payable shall
forthwith become due and payable and Owner may enter upon the
railroad or premises where the Cars or any of them may be and
retake possession thereof, and remove User's road number and
name therefrom. If Owner waives its said rights or does not
declare this agreement terminated, User's obligations hereunder
shall continue. The aforesaid remedies of Owner shall'not be
deemed exclusive, but shall be cumulative and in addition to
all other rights and remedies given or provided by law or in
eguity. No delay or frilure on the part of Owner to exercise
any rights hereunder shall operate as a waiver thereof, nor
shall any single or partial exercise of any right preclude any
other or further exercise thereof, and no act or omission to
act by Owner against User or against any Car, or any delay or

indulgence granted or allowed by Owner, shall prejudice any of

Owner's rights.



12. Termination and Return of Cars: At the end of

the term of this agreement, or upon any termination thereof
for cause as defined herein, User shall forthwith surrender
possession of the Cars (except Cars previously removed from
service) to Owner at such point or points where the Cars may
then be located. From the time of such surrender, the Cars

shall become and remain the responsibility of Owner.

13. - Recordation: Owner at its option may cause

this agreement to be filed and recorded with the Interstate
Commerce Commission under the Interstate Commerce Act .in order
to publish notice of, and to protect the title of Owner to the
Cars. User shall execute any and all other and further instru-
ments as shall reasonably be requested by Owner to assure such
publication and such protection of such title. Owner shall pay
all costs, charges and expenses, including all recording and
registration taxes and fees, incident to the filing, registering
and/or recording of this agreement and of any instruments of

further assurance hereunder.

14. All Parties Bound: Subject only to the limita-

tions of paragraph 9 hereof, this agreement shall be binding
upon and inure to the benefit of the Owner and User and their

respective successors and assigns.

15. Execution in Counterparts: This agreement may

be simultaneously executed in two or more counterparts, each

-10-



of which shall be deemed to be an original, and such counter-
parts together shall constitute but one and the same agreement
which  shall be sufficiently evidenced by any such original

counterpart.

16. ©Notice in Writing: Any notice, demand or other

communication hereunder shall be in writing and shall be deemed
to have been duly given when personally delivered or deposited
in the mail, first class postage prepaid, or delivered to a
telegraph office, charges prepaid, addressed as follows: If

to the Owner: To the attention of Philip Hesby, President,
Industrial Investment‘Corporation, P. 0. Box 706, Galion, Ohio
44833. If to the User: To the attention of Gordon E.
Neuenschwander, President, Youngstown & Southern Railway Company,
324 P&LE Terminal Building, Pittsburgh, PA 15219, or addressed
to either party at such other address as such party shall

hereafter furnish to the other in writing.

17. Construction: The remedies in this agreement

provided in favor of the Owner shall not be deemed exclusive,
but shall be cumulative,‘and shall be in addition to all other
remedies in Owner's favor existing at law or in equity and may
be exercised from‘time to time and as often and in such order
as may be deemed expedient by the Owner. The captions herein
are inserted for convenience only and shall not affect the
construction of this agreement. No delay or omission of the

Owner in the exercise of any right or power accruing upon any



event of default shall impair any right or power or shall

be construed to be a waiver of such event of default or an

acquiescence therein.

The provisions of this agreement and all

rights and obligations hereunder shall be governed by and con-

strued in accordance with thie laws of the State of Ohio.

IN WITNESS WHEREOF, Owner and User, respectively

have caused these presents to be signed in their respective

corporate names as of the day and year first above written.

WITNESS:

WITNESS:

ﬁ z Vd"\(;;/z/éyélc{/

C

INDUSTRIAL INVESTMENT CORPORATION

By QSBK'&*:X § }L {f./,;, g o L&A Ly,

“JPresident (5 '

YOUNGSTOWN & SOUTHERN RAILWAY COMPANY

/
. .
[ e Y oy
BY ~—N " T A (O, / F 0 A r R p o d F 4Nt s A e
PR . RS
President
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COMMONWEALTH OF PENNSYLVANIA)

) ss:
COUNTY OF ALLEGHENY )

7

o

On this 4/{4 day of v ) ’ 19'79;, be fore

me, the undersigned Notary Public, pergonally appeared PHILIP S.
HESBY, who, being by me duly sworn, acknowledged that he is
President of 1Industrial Investment Corporation; that the
executed the .foregoing instrument for and on behalf of said
corporation and that the execution of the foregoing instrument

was the free act and deed of said corporation.

)
’Q_:)z»y.' mcl JN A D vric s

7“'1".'3," T e g
f T L .
2 . A
L : 1080
P R R TS NPT Rt/

My commission expires: \LQLMZ,-ﬁ /94




COMMONWEALTH OF PENNSYLVANIA)
} ss:
COUNTY OF ALLEGHENY )

On this 1/&4 day of {2 0. , 19’/7_, before
o/

me, the undersigned Notary Public, personally appeared G. E.

NEUENSCHWANDER, who, being by me duly sworn, acknowledged that
he is President of the Youngstown & Southern Railway Company;4
that he executed the foregoing instrument for and on behalf of
said corporation and that the execution of tﬁe foregoing instru-

ment was the free act and deed of said corporation.

-

Dby el SY Nk siiian

My commission expires: \. L& T




23019
23113
23136
23303
23382
23559
23641
23670
23717
23737
23759
23772
23921
23930
23982
24013
24088
24095
24111
24219
24253
24286
24442

24591
24858

24974

25011
25020
25097
25251
25287
25366
25374
25400
25494
25569
25591
25614
25632
25683
25685
25689
25722
25842
25825
25903
25954
25974
25997
26073

26093
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